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ACTA — Report of the 6" Round of negotiations
Seoul, 4-6 November 2009

This is to report on the sixth round of ACTA negotiations that took place on 4-6
November 2009 in Seoul, hosted by South Korea.

Summary
Participants: Australia, Canada, the European Union (COM+PRES+11 MS+Coucil

Sec), Japan, Korea, Mexico, Morocco, New Zealand, Singapore, Switzerland, and the
United States.

COM delegation was led by Trade (? ) _y and included
Markt ( JLS ( ~_)Yand Infso * Excellent atmosphere and cooperation
among the COM services, with valuable contributions on their respective chapters.

PRES represented by Swedish Ministry of Justice. 11 other MS attended (UK, FI, ES,
NL, RO, FR, DE, IT, AU, CZ, IRL). ‘

Issues discussed:
1. Enforcement in the Digital Environment (hereinafter referred to as "Internet");
2. Penal Enforcement and

3. Transparency

A productive meeting, particularly considering that it addressed two of the most complex
and sensitive subjects: Penal and internet enforcement.

1. The Internet chapter was discussed on a text-basis for the first tlme and
most participants did not yet have final positions, but main

2. Good progress on criminal enforcement, partly due to EU improved revised
proposal that made important efforts to approach itself from the level of ambition

n Transparency, where parties quickly agreed |
) on an update to the Joint
Summary issued a few months ago in order to include the issues discussed in




the last two rounds and mainly a description of the Internet chapter. However,
there is no agreement yet on the release of negotiating texts.

To be noted that the day before the launch of negotiations, a Commission memo
(distributed to MS and to the EP's INTA committee) about the Internet chapter was
leaked to the press and widely reported, first on-line and later on the general press.
Other ACTA partners were upset about this, and particularly

Also to be noted that UK and IT insist that certain aspects of internet chapter be
handled by PRES/MS.

Parties remain committed to conclude ACTA in 2010.

Details

1. Digital Environment (including Internet)

First text-based discussion of a draft chapter circulated |
around 4 weeks before the round.

noted that since we don't have similar confidentiality mechanisms, this disclosure to
selected industry and NGOs is a problem to us because so far we haven't shown the
text to any of them.

No other ACTA partner presented a written reaction. Discussion focused on preliminary
comments and many clarification questions, due to the complex and sometimes
confusing drafting. £

EU comments focused on

a) elements that are part of the acquis but lacking in the proposal, such as

broad cov li t




c)

2. Penal Enforcement

Chapter was negotiated by PRES, on behalf of EU. Good progress and removal of a
number of brackets from the text, mainly due to:

a) EU revised proposal that took important steps to approach from the level of
ambition proposed by and acceptable to most other ACTA partners;

the structure proposed by the EU in the Paris round,
which is closer from EU tradition on penal enforcement;

C) good work by | chair, with firm push to seek agreed solutions.

Important for EU to make final effort in areas that are acceptable to a large majority of
MS, but not yet consensual, such as "ex officio" penal enforcement and the removal of
the requirement "predominantly used" for the confiscation of machinery and other
implements.

3. Transparency

Participants confirmed their intention to continue consulting with their respective
stakeholders, and to share the results of the consultations at their next meeting.
However, on the question of releasing negotiating docuents to the public, there is not
yet a consensus among the parties.

Other ACTA partners, were upset by leak of internet related
document, which was widely publicised in the press and is clearly of EU origin. It was a
memo prepared by COM and circulated to MS (133) and to EP (INTA committee) with
classification "limited".

On the positive side, parties updated the joint summary report of ACTA negotiations that

had been prepared by in April, so that it now describes the recent Internet
discussions. Although this revision was made in record time, there was a tense
exchange of views between EU and with the latter apparently upset that most




delegations around the rdom didn't understand the confusing formulation they proposed.
Finally EU and experts got to an intelligible agreement.

4. Next Steps

Next (7) round in Mexico (likely in Mexico City) at the end of January 2010. Parties
agreed tentatively to a 4 day round, covering a detailed discussion of internet as well
as revisiting civil enforcement and customs measures.

The subsequent (8") round should take place in New Zealand, in April 2010.

Parties remain committed to conclude ACTA in 2010.

At the end of the session, distributed the first aggregated negotiating text, putting
together all the ACTA chapters. Parties should comment on the accuracy of this
compilation by 20 November. Regarding the first written reactions to the internet
chapter, the deadline is 17 December.
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This is to report on the sixth round of ACTA negotiations that took place on 4-6 November 2009
in Seoul, hosted by the Republic of Korea.

Summary:

Participants: Australia, Canada, the European Union (COM+PRES+11 MS+Council Sec),
Japan, Korea, Mexico, Morocco, New Zealand, Singapore, Switzerland, and the United States.

) and included DG

COM delegation was led by DG Trade (}
Markt ( ), DG JLS ( ) and DG Infso ( ).

PRES led by Swedish Ministry of Justice ( .. 11 other MS attended (UK, FI, ES, NL,
RO, FR, DE, IT, AT, CZ, IRL).

Issues discussed:
1. Enforcement in the Digital Environment (hereinafter referred to as "Internet");
2. Penal Enforcement and

3. Transparency

A productive meeting, particularly considering that it addressed two of the most complex and
sensitive subjects: Penal and internet enforcement. C

1. The Internet chapter was discussed on a text-basis for the first time, and most
partici i iti but mainly questions and comments to the

2. Good progress on criminal enforcement, partly due to EU improved revised proposal
that made important efforts to approach itself from the level of ambition proposed by

where parties quickly agreed
ween on an update to the Joint Summary issued a
few months ago in order to include the issues discussed in the last two rounds and mainly
a description of the Internet chapter. However, there is no agreement yet on the release of
negotiating texts.

To be noted that the day before the launch of negotiations, a Commission memo (distributed to
the 133 Committee and to the EP's INTA committee) about the Internet chapter was leaked to



the press and widely reported, first on on-line specialised sites and later on the general press.
Other ACTA partners were upset about this, and

Parties remain committed to conclude ACTA in 2010.
Details
Two coordination meetings with MS in good constructive atmosphere with PRES.

1. Digital Environment (including Internet)
irst text-based di

of a draft chapter circulated by
around 4 weeks before the round.

: ) EU noted that since we do not
have similar confidentiality mechanisms, this disclosure to selected industry and NGOs is a
problem to us because so far we did not show the text to any of them.

No other ACTA partner presented a written reaction. Discussion focused on preliminary
comments and many clarification questions, due to the complex and sometimes confusing
drafting.

The EU main comments were the following:

» The scope of ACTA for digital environment.

. Relevant EU
clarificati

legislation is generally bro
fi i ti

EU proposed to consider infringements against all

IPR.

> Definition of the concept "digital environment".
This seems to imply all digital technologies. Digital technologies are not
only used in an online environment but also off-line, for example in CDs, DVDs and
Blue Ray. However, this chapter has been nicknamed “the Internet chapter”. Does is
cover both online and offline? The EU Acquis wording refers to "Information Society
Service". This concept defined 1SS as "services normally provided for remuneration,
supplied at a distance, by electronic means and at the individual request of a recipient o
services". According to the discussions, |




Against this background, it appears like the proposed paragraph is not coherent with
TRIPs and IPRED. The EU made similar comments on the draft "Civil Chapter", which
is still under discussion. The EU has proposed as solution to insert an introductory
general provision (which could refer to TRIPS) applying to the whole Agreement.

Furthermore, while accepting the necessity
to ensure legal certainty, the current EU policy is not to specify the exact circumstances
triggering liability (differences between Member States). EU legislation only provides
for clear exemptions.

Fmall, the question of intrprability was discussed as
the EU philosophy is to encourage compatibility and interoperability between devices.



2. Penal Enforcement
(Chapter was negotiated by PRES, on behalf of EU).
Good progress and removal of a number of brackets from the text, mainly due to:

a) EU revised proposal that took important steps to approach from the level of ambition
proposed by

b)

o the structure proposed by the EU in the Paris round, which is
closer to EU tradition on penal enforcement;

c) good work by with firm push to seek agreed solutions.

Important for EU to make final effort in areas that are acceptable to almost all MS, such as:
o "ex officio" penal enforcement and

e the removal of the requirement "predominantly used" for the confiscation of machinery
and other implements.

3. Transparency

Participants confirmed their intention to continue consulting with their respective stakeholders,
and to share the results of the consultations at their next meeting. However, on the question of
releasing negotiating documents to the public, there is not (yet ?) a consensus among the
parties.

Other ACTA partners, and § were upset by leak of internet related document,
which was widely publicised in the press and is clearly of EU origin. It was a memo prepared by
COM and circulated to MS (133) and to EP (INTA committee Chairman) with classification
"limited".

As mentioned above, EU also expressed worry with the fact that US shows negotiating
documents "in confidence" to selected stake-holders, while we don't have the legal mechanism to
do the same without risking leaks.

On the positive si
been prepared by

dated the joint summary report of ACTA negotiations that had
n April, so that it now describes the recent Internet discussions.
Although this revision made in record time, there was a tense exchange of views between
because LS apparently upset that most delegations around the room didn't
he confusing formulation they proposed. Finally EU and experts got to an
intelligible agreement.

4. Next Steps

Parties remain committed to conclude ACTA in 2010.



1. Next (7“‘) round in Mexico (likely in Mexico City) last week of January 2010. Parties
agreed tentatively to a 4 day round, covering a detailed discussion of internet as well as
revisiting civil enforcement and customs measures.

2. The subsequent (8™) round should take place in New Zealand, in April 2010.

3. At the end of the session, distributed the first aggregated negotiating text, putting
together all the ACTA chapters. insisted on confidentiality, as the doc. clearly
attributes Parties' positions. Parties should comment on the accuracy of this compilation
by 20 November.

4. Regarding the first written reactions to the internet chapter, the deadline is 17 December.

COM team



