COMP AM Article 43a
17.10.2013

Article 43a
Transfers or disclosures not authorised by Union law
1. No judgment of a court or tribunal and no decision of an administrative authority of a
third country requiring a controller or processor to disclose personal data shall be
recognized or be enforceable in any manner, without prejudice to a mutual legal assistance
treaty or an international agreement in force between the requesting third country and the
Union or a Member State.
2. Where a judgment of a court or tribunal or a decision of an administrative authority of a
third country requests a controller or processor to disclose personal data, the controller or
processor and, if any, the controller's representative, shall notify the supervisory authority
of the request without undue delay and must obtain prior authorisation for the transfer or
disclosure by the supervisory authority.
3. The supervisory authority shall assess the compliance of the requested disclosure with
the Regulation and in particular whether the disclosure is necessary and legally required in
accordance with Article 44(1)(d) and (e) and (5). Where data subjects from other Member
States are affected, the supervisory authority shall apply the consistency mechanism
referred to in Article 57.
4. The supervisory authority shall inform the competent national authority of the request.
Without prejudice to Article 21, the controller or processor shall also inform the data
subjects of the request and of the authorisation by the supervisory authority and where
applicable inform the data subject whether personal data was provided to public authorities
during the last consecutive 12-month period, pursuant to point (ha) of Article 14(1).
5. The Commission may lay down the standard format of the notifications to the
supervisory authority referred to in paragraph 2 and the information of the data subject
referred to in paragraph 4 as well as the procedures applicable to the notification and
information. Those implementing acts shall be adopted in accordance with the examination
procedure referred to in Article 87(2).
Recitals

(90) Some third countries enact laws, regulations and other legislative instruments which
purport to directly regulate data processing activities of natural and legal persons under the
jurisdiction of the Member States. The extraterritorial application of these laws, regulations
and other legislative instruments may be in breach of international law and may impede the
attainment of the protection of individuals guaranteed in the Union by this Regulation.
Transfers should only be allowed where the conditions of this Regulation for a transfer to
third countries are met. This may inter alia be the case where the disclosure is necessary for
an important ground of public interest recognised in Union law or in a Member State law to
which the controller is subject. The conditions under which an important ground of public
interest exists should be further specified by the Commission in a delegated act. In cases
where controllers or processors are confronted with conflicting compliance requirements
between the jurisdiction of the EU on the one hand, and that of a third country on the
other, the Commission should ensure that EU law takes precedence at all times. The
Commission should provide guidance and assistance to the controller and processor, and it
should seek to resolve the jurisdictional conflict with the third country in question.

